REPUBLIC OF KENYA

THE OATHS AND STATUTORY DECLARATIONS ACT

CHAPTER 15 OF THE LAWS OF KENYA

IN THE MATTER OF A COMPLAINT ON OATH TO THE SUB-COMMITTEE 
ON ETHICS AND GOVERNANCE OF THE JUDICIARY 

I, JOSEPH TUBULA OTUNI a resident of Narok District in the Republic of Kenya and of Post Office Box No 425, Narok make oath and state as follows:
1. THAT I am a Councilor for Mara Ward serving as such in the County Council of Narok.
2. THAT I am obliged to lodge a complaint with this Honourable Committee concerning the management of the case file and proceedings in High Court Civil Case No. 1565 of 2000 – Nairobi: Livingstone Kunini Ntutu versus County Council of Narok, Olkiombo Ltd, and the Attorney General.
3. THAT I am obliged to bring to the attention of the Committee the fact that the subject matter of the suit is Trust Land which is held in Trust by the County Council of Narok under section 115 of the Constitution of Kenya. 
4. THAT the land the subject matter of the suit comprises 4000 acres of the Maasai Mara National Reserve which I have learnt from a copy of a letter No. 224086 dated 6th October 2000 addressed by the Commissioner of Lands to the Head of the Public Service that the said land had been fraudulently titled without setting apart or adjudication as required by the Constitution.  I produce a copy of the said letter and mark it “JTO 1”.
5. THAT I am aware that within the suit land is a portion which comprises about 9 hectares which had prior its grabbing and inclusion in the unlawful title been lawfully leased by the County Council of Narok to Olkiombo Ltd and a tourist Lodge erected thereon.
6. THAT I am obliged to produce a copy of the Lease which I mark “JTO 2”.
7. THAT the Lease is under the Registration of Titles Act for a certain definite term.
8. THAT the Leased land is Land Reference No. 13325.  It is over the said portion of land comprising the said 9 hectares within the Maasai Mara National Reserve which is held under the Constitution of Kenya as a National Trust by the County Council of Narok to benefit all the residents and inhabitants of Narok District.
9. THAT I am aware that the said portion and Lodge is 9.5 Kilometers into the Maasai Mara National Reserve.  This is according to the extract of Minutes of the Game & Veterinary Committee meeting of the County Council of Narok held on 12th July 2005.  I produce a copy of the said extract and mark it “JTO 3”.
10. THAT I am aware as a Councilor that this matter had variously been brought to the attention of my Council and its councilors by service of a stay order issued by the Honourable High Court of Kenya in this case file in recognition of an earlier order issued in HC Misc. Application No. 1271 of 2002. 
11. THAT I am obliged to produce to the Committee Minutes of the Full Council Meeting of 1st April 2004 which are self-explanatory and the letter of 15th April 2004 from the District Commissioner Narok to the Clerk County Council of Narok confirming that the matter needed to be resolved in court.  I mark the bundle “JTO 5”.
12. THAT I am also obliged to produce a copy of a letter that has been made known to me by Olkiombo Ltd dated 25th June 2001 addressed to the Permanent Secretary Ministry of Lands and Settlement and setting out the details of the dispute.  I mark it “JTO 6”.
13. THAT I believe your committee has access to the High Court file and will be able to notice what has come as a shock to many of us residents of Narok by way of  consent orders recorded purportedly before a Deputy Registrar of the High Court Mr. Muiruri on 16th November 2005.
14. THAT we were also surprised that the Attorney General could purport to withdraw from the case after their very detailed letter of 29th May 2002 a copy of which I produce and mark  “JTO 7”.
15. THAT I am aware that all along the Honourable Attorney General had filed defence and counterclaim.  He had disowned the actions of the officers in the Narok Land Registry but he has now unilaterally withdrawn his defence without notice to the other parties.  I believe he was obliged in law to notify the other parties in the case.
16. THAT I know of my own knowledge that that pressure was brought to bear on the Government by the Narok South Member of Parliament Hon. Stephen Kanyinke Ole Ntutu and who is a brother of Mr.  Livingstone Kunini Ole Ntutu whom the Commissioner of Lands described as having been fraudulently registered.
17. THAT I have seen a Press Release issued on 30th September 2005 according to which Hon. Ole Ntutu visited State House on 29th September 2005 where he pledged to support the then ongoing referendum for the New Constitution if the Hon. the Attorney General Mr. Wako, (who incidentally, according to the copy of the Press Release was also present at State House) on behalf of the Government  withdrew his defence in this case and dropped the prosecution of Livingstone Kunini Ole Ntutu in Nairobi Chief Magistrate Court Criminal Case 2157 of 2003.  I produce a copy of the Press Release and mark it “JTO 8”.
18. THAT according to a copy of a letter dated 3rd February 2006 written by the shareholders of Olkiombo Limited to the Attorney General Mr. Wako, Mr. Keriako Tobiko unlawfully aborted the prosecution of Livingstone Kunini Ole Ntutu by the premature closure of the prosecution case without calling seven crucial witnesses. I produce a copy of the letter and mark it “JTO 9”.   
19. THAT judgment of the Chief Magistrate Court in the said criminal case confirms these complains raised in the said letter. I produce a copy of the judgment and mark it “JTO 10”. 
20. THAT according to the said letter Mr. Keriako Tobiko was the advocate for a company called Ilngina Contractors Limited and according to a letter No. C.79472 dated 23rd December 2005 from the Registrar of Companies Ilngina Contractors Limited is owned by Kunini Ntutu (also known as Livingstone Ntutu), his wife Agnes Narropil Ntutu and his mother Kiteleiki Ntutu. A copy of the Registrar’s letter is annexed to the letter of 3rd February 2006 aforesaid.
21. THAT according to the letter of 3rd February 2006 Mr. Keriako Tobiko, while he was in private practice acted for Livingstone Ntutu in a transaction involving piece of land No NAROK/CIS MARA/OLOLULUNGA/9678 being a sub divisional portion of piece of land No NAROK/CIS MARA/OLOLULUNGA/9470 registered in the name of Mr. Kunini Ole Ntutu before its transfer to his company Ilngina Contractors Limited.
22. THAT the basis of such advocate/client relation is a copy of a letter No NCC/LM/VOL.XII/136 dated 24th September 1999 addressed to Mr. Keriako Tobiko Esq. Advocate by the Ag. Clerk Narok County Council in response to Mr. Keriako Tobiko letter to the acting Clerk dated 15th September 1999 in which the advocate made enquiries in relation to the said piece of land No.9678. The Ag. Clerk said letter is attached to the letter of 3rd February 2006 aforesaid.
23. THAT the Clerk to Council in his letter No NCC/CR/C/2157/03/04 dated 1st September 2006 to its advocate said “(v) We cannot fail to highlight possible interference by certain high powered and well-connected persons who may have manipulated the due process of law to defeat justice, in the criminal matter and the civil cases up to the point of making the AG office withdraw its defence and statement of claim and hence facilitating a decree in HCCC No 1565 of 2000 purported to have been given when there were stay orders in HC MISC. Case 1271 of 2002.”  I produce a copy of this letter and mark it “JTO 11”.
24. THAT a letter No NCC/MNR/CONF/VOL.X/26 dated 7th May 2004 from the Senior Warden to the Clerk to Council laments the disregard of laws by the Central Government authorities so far as this grabbing is concerned in that Mr. Kunini Ole Ntutu forcibly entered the National Reserve with arms which is an offence under the Wildlife (Conservation and Management) Act and nothing happened to him. I produce a copy of this letter and mark it “JTO 12”.
25. THAT we are even more shocked to learn that a resource for people of Narok District could go to the hands of one individual under the hand of Mr. Muiruri when it was clear as we are informed that there was no proper Change of Advocates in the matter and I understand that Mr. Stephen Kairu Advocate has filed an affidavit showing that as the advocate for the party to whom the County Council had leased the land he was not aware of what was going on with regard to the fraudulent consent order.
26. THAT I am aware that this matter has been reported to The National Anti-Corruption Campaign Steering Committee which has reported to His Excellency the President that the purported alienation of the grabbed land by one Livingstone Kunini Ntutu is in fact, according to them, a corrupt deal.  I produce an extract of this report and mark it  “JTO 13”.
27. THAT my complaint and wonder is how our Judiciary can allow itself to be abused to further corruption of this magnitude and scope.
28. THAT I would urge the Committee to recommend appropriate disciplinary action to be taken against the officers involved in this matter regardless of their rank or standing so that the people of Narok can regain their confidence not only in the Judiciary but in the entire Government and its leadership.
29. THAT I am also aware that this matter is involved in the complaint concerning the Honourable Mr. Justice Moijo ole Keiwua.  I am aware that the matter is before the Honourable the Court of Appeal. 
30. THAT I am motivated by the interests of my electors and the people of Narok and the pursuit of justice through your committee.
31. THAT I make this affidavit believing all that is stated herein to be true to the best of my information, knowledge and belief and as advised by Counsel whom I have consulted.
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