Republic of kenya

In the high court of kenya at nairobi

high court miscellaneous applications no. 1271 of 2002

in the matter of an application for judicial review and for the orders of certiorari, prohibition and mandamus

in the matter of the decision of the county council of narok made on the 10th may 2002 and recorded as minute 18/2002 of the council and the decision of the finance, staff, tenders and general purposes committee of the county council made on the 10th may 2002 and recorded as minute 25/2002 of the committee

in the matter of
:
the local government act cap 265

in the matter of
:
the constitution of kenya

in the matter of 
:
THE CIVIL PROCEDURE ACT CAP 21

IN THE MATTER OF 
:
the aDVOCATES ACT CAP 16

in the MATTER OF
:






THE REPUBLIC

· V E R S U S –

THE COUNTY COUNCIL OF NAROK……………………………..RESPONDENT

· A N D –

WAMBUU – WAINAINA & COMPANY ADVOCATES ..INTERESTED PARTY

· EX-PARTE –

OLKIOMBO LIMITED……………………………………………1ST APPLICANT

SHADRACK ROTIKEN………………………………………..…2ND  APPLICANT

WILLIAM SALAON OLE YIAILE……………………………….3RD APPLICANT

SAMUEL SOITANAE OLE KORIATA…………………………..4TH APPLICANT

NJAANGA OLOLOIGERO……………………………………….5TH APPLICANT

KOILEKEN OLE KIRROKORR…………………………………6TH APPLICANT

FURTHER AFFIDAVIT OF SAMUEL SOITANAE OLE KORIATA

I, SAMUEL SOITANAE OLE KORIATA, a resident of Ololulung’a in Narok District and of Post Office  Box 440587, Nairobi in the Republic of Kenya make oath and state as follows: -

1. THAT I am the 4th Applicant named in these proceedings. I am a director of the 1st Applicant Olkiombo Limited and I am competent to swear this affidavit.

2. THAT I am aware that this matter is scheduled for hearing on the 14th may 2002. However, there are facts that have arisen since the date for hearing was fixed and which we the Applicants believe should be brought to the attention of the court. I crave the court’s leave to bring this information by this affidavit.

3. THAT the Applicants have through our lawyers on record in the proceedings of High Court Civil Case No 1565 of 2000 received copies of correspondence from the Permanent Secretary Ministry of Local Government and from the Clerk County Council of Narok which to our minds show that there can be no legitimate resistance to our application for judicial review in High Court Miscellaneous Civil Application No. 1271 of 2000.

4. THAT I produce and mark “SSOK 1”the bundle of the letters Reference C/95874.II(112) dated 24th April 2003 from the Ministry of Local Government and Reference NCC/CONF/OLKIOMBO/VOL.I/4 dated 9th May 2003 from the Clerk to the County Council of Narok.

5. THAT it is very clear from these two letters that the County Council and the Ministry of Local Government agree with our case that the County Council resolutions of May 10th 2002 were irregular. The County Council has now, through the clerk who is legally qualified, asked the interested party to withdraw from acting for the council because what the interested party did was not sanctioned according to law.

6. THAT we have taken further legal advice on the matter form our lawyers on record both in this matter and in High Court Civil Case No. 1565 of 2000. We believe that under section 144 of the Local Government Act the Council was supposed to get the authorization of the Minister for Local Government before entering the consent it purported to enter in High Court Civil Case No. 1565 and which consent had the effect of divesting the council of property it held in trust for the inhabitants of Narok. The law requires the Minister to authorize such course of action and this was not done.

7. THAT it is now very clear from the two letters that it was necessary also for all the parties to the suit to be involved in the consent purported to have been entered on the 13th May 2000.

8. THAT I believe, having been a councilor myself, that the council is supposed to defend and prosecute litigation on behalf of or for the benefit of the public. I understand from our lawyers on record that this is in fact a requirement of section 263 of he Local Government Act. I am now convinced, as a are the other Applicants, that the County Council would be acting contrary to the law to continue to resist our application for judicial review and to fail to defend the plaintiff’s claim in High Court Civil Case No. 1565 of 2000.

9. THAT I further do support the application and ask that the orders of certiorari, prohibition and mandamus be granted to the Applicants.

SWORN BY THE SAID SAMUEL SOITANAE OLE KORIATA
]

ON THE ……………………………………………………2003

]

AT NAIROBI BEFORE ME
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COMMISSIONER FOR OATHS





]

DRAWN AND FILED BY: -

S. MUSALIA MWENESI ADVOCATES

NO. 6, FIRST FLOOR

PAN- AFRICA INSURANCE ARCADE

HURLIGHAM

ARGWINGS KODHEK ROAD

P O BOX 29880 KNH

NAIROBI 00202.

