Internal Audit Service :
Internal Audit Report no. 06/02 to the Institution ,
Part 3: Key lindings and Detailed Action Plans

Findings & lssues (condnued) [

In one ease, o service provider contract weas for research and communication work but
aiso inciuded paying agenl services. A single monthly lump sum in excess of €56 600
covered all of these ilems - including the tansfer 1o caver employers' liability for tax and
social securily --but was rol femised among them,

= Abesl praciice was moted on the website of one Member for which @ parbamentary
allowance payment was ineluded in the audit a-ump] '3 The site made av.ﬂi!nh]ﬂ-’a
certilication by external audiiots on the use of the Member's pa r[nmcu'a[:{ assistance
d”(.}'l.fdﬂl..t in 2004, in accordance with the PEAM rules.

Internal Audit notes that these anemalies were _idtntiﬁcd from a representative sample of

SIVIE PTOvideT comiratis, There 15 @ reasonabis hiehhood of similar cises oeewrTing

elsewhere in the 1otal populaben ef sush cantracte. Tnternal Audit also considers that these

cuses - espenially those deseriped under the second and third indenis above - raise dssues of
| potential non-compliance with the prin¢iple of soupd financial management.

Iﬂ his note ol 20 December E'ED".-" on the third dralt of 1his report, the authorising officer by
delegaiion swted hal "funber retrpactive clarifivation tiom {of theses mr_nnahnmﬁm suppoaitd by

3 Jegal basis in the’ ru[ss Nevertheless, ha.mknuwlndgcd that such problems remain as a i

ICATRECME 135K and confirmed that, wherever [possible inthe future, his services will address | ¥

these in @ betier way, He also noled that the Bureau's rocenl decision o “reopen the
tegilarisation procedures for 5004.2005 i) a prigaity for the mansgemen! seryice”.

T

Imiplications

Lack of assurtnce that the salaries or Tees mvmd by the parliamentary assistance allowance
represcnt an appropriate Jevel of remuperation for the tasks pecformed. '
Poientlal oreach of the provisions of the Financial Kegulation (Articte 27) on the use of
budgel appronrinlisng in accardance writh the principle of sound Gnancizl management.

Ineonsigienay batween the procedures that apply to contracting by the Parliament and
| contracting by Members whereas the cost of all those contracts i financed from the general

budget of the European Union to which a single Financial Regulution applies.

In the cage of contracting by the Parliament:

The Stafl Regulations determine the grading and corresponding remuncration of stalf
empoyed by the Parlismen(.

Contracts with service providers are, a5 a general rule, awarded by the Parhamcpt under
prnu:dums conducted in accordance with public procurement rules (Finaneial Regulation,
Dlrcr_,rwca} and with r}p: pripeiples of saund fnaneial managameant

Py enntrast, the FEAM rules foresee no limns to the remungration that can be pait by a /*/
Member to a single assistant or service provider, other than the annual ceiling of the £y
parliamentary assistapce allowance (150 912 for the'transactions when initially examined, {}’ 7

now £ 85 954
Lack of transperency on the use of funds when a single contract covers both provision of
parltamemary assistance Sevices and those of a prying agent

S
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Action Plans
Praamble:
As explained ynder action plan C-4.1;
parliameniary assistants should, as a sule, be contracled as employees;
contracls with service providers should only be used to epves payinge agenl SErvices or the
purchesing of speeific services under shori-ierm coniracis.

12,1 & femework Torthe Gnancial eoaditions of employment of assistants, aimed al
acequate and eonsistent levels of remuneration, nezds 1o be established, Internal Audit noles
that the CODEX for the parliamentary assistants adepicd by (he Bureau an 25/09/2006
inroduces, in iis Article 9, the possibility for the Quagsiors o recommentd salary scales.
While acknowled ming that this provision of the CODEX constitules progress; Internal Audit is
however also of the opinion thal the purely indicalive nature of these scales is unlikely 1o
solve the Jssuein a consistent way,

In the opinion of Internal Audil, in a first step, the feamework for thefinancial conditions
should be provided by the PEAM rules, It should include:

The definition of professional function gmnpq reflecting the assistants! different levels of

quahtmatlun f
A seale ol mﬂtr'mn allowable monthly remunemations per function group, Amounts in
Uy Scale WOUL) COTSULIE e Colings Up 1o WHICh asingle assistanl's sadary could be
coverad by the parliamentary assiaronee allnwance
(See also action plan B4.2 relating (o "one-off™* amt-al-year payments. )
Funetion groups and levels of remuneration could be based oo the conditions of employment
lor contract staff of the European Communities. (It s recalled that these conditions provide
Lot the remuneration of contract staff to be weighted depending on the liviog condiliens in the -
_pla‘c¢ of emiplayment. They would therefore refiect (he different employment conditions
prevailing in Brussels and in the constituzncy of 1 Member.)

DG Financs should draft, for discussion in the Members' Statute Worling Party and for
subsequent submission to the Bureau foradaptien, the propasal for a corresponding
amendment of the PEAM rules which would confirm the principles mentioned above.

A second stage could consist in a fundamentsl revision of the legal framework for
parliamentary assistance as desenbed in action plan A-3, This action plan foresees thut the
Conditions of employment of-olher servanis ef the Europsan Communitics would apply 1o
parliamentary assistanls.

V2.2 As already mentioned (see action plan A-3), with the exception of paying agent
services, conlracts for the prevision of services covered by the parliamentary assisiancs
allowance should only be used to purchase, within budestary limitg, Specific services from
surEnal eepvice providers whe n eorrespanding tasks eannot be parfarmed by the Member's
parliamentary assistant(s), DG Finance should draw up, for discussion in the Membezs'
Statule Working Party and for subsequent submission 1o the Dureas for adoplien, he proposal
for an amendment tothe CODEX that would provide a new legal framework for these
contracts. Under these amendsd cules, the following gencral principles should apply to
contracts for the prowision of services as from the 7th parliamentary term:

They should onty be concluded For short tsrm assignmants and 10 cover tasks requiring
specific exportise. The eumulative durnlion of the services provided under such a contmet
should not excesd a duration 4o be specificd in 1he CODEX (one year would seem 1o be

an appropriale maxirmum),
They should [oreee the pfuvum.rui elearly identified conractyal deliverableas thar will

condition the payment (sez also findinas reporizd vnder pomnt B-1]. {continued)
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Action Flans [continued) ]
Contracts for the provision of services (hat foresec, a5 the principal contractual task, the
plaging of staff al the Member's disposal should explicitly be excluded by the QK}DE}*{H
(Only employment eontracts should be used.)

The lotal eost should not exceed the amount foreseen in the Financaal Rezulafion's
Implementing Rules (Article [29.3} lor costracts that may be awardsd oo the basis of a

stnpls tender (curently €5 Q00).

(Forbothactions, DG Finance confirmead that the Members' Statute Working Paety is

tiosg de liberations, )

T'he CODEX should allow for exceplions 1o the restristions on the duration and amount, Any
such exeeplions should, however, be based on a regsaned cequest frgrn the Member and the
subject of i lormal agreement by the authorising officer responsible. These would, in
particular, confirm ¢compliance of the proposed contracling of services with the purpose of the |
parliamentary assistance allowanes and with the principle of spund finercial management.
Exceptions thal could lead 10 a circumvention of the principle that assistants ought [0 be
cartrached as employees should ol be allowved,

currently considering a number of propasnls in relation 16 the siatus and the working
conditiony of Members” -fz.msmﬂu anef ffd s ok © is lteely to cover the optiong raised hy
Dnterral Audit DG Finence thirefore considears it apprapriate 1o walt ﬁar the euicemt of

"The tnly exceplion 10 Lhis geneeal ruls would be where the applicable i lawala Member Slae wulel nal
allowe nearel person - the Mimber - 10 8l g5 i emplayer,
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B3 CLARIFYING THE PRINCIFLES UNDEREYING THUEENTIITEMENT 1O "LAY-OIF
FAYMENTS

Findings & Tsiuey
Uncler Article 15.3 of the PEAM rules, il is foreseen that the parliamentary assistance
allzwanoe:
"... shall be eligible for rafmburtemient for a parisd of three months following the month in
which 4 Member's ierm of offize comes 1o an eng, unlegs:
fo) the Member (s immedintely re-elected to the subsequent Parliament,
(o) dhe Mermber hag served for tess thas six months before the ead of the current
parliamentary term;
(el the axsistant eoncarned iv v revelpt af other remunecation fon ey Commnity
institution, or
{d) the agsiseant is employed by anothe; Member during the peripd (n quegtion "
It is also'foreseen that ndﬂinunal expensss can be reimbuised, should a Mf.'.n'lhﬂf whe s
tdrminated the contract before the sapiry of nis o hcr mandate ™, be i::gu!f_}- Bowrud & grrrJF.[ the

relevatt! ernplayment tegislation o pay mpﬂf.,mm.!ﬂrf EXPEnses .ribﬂue the amont
corresponding fo three m:}mm (Interpal Avdit underdinipgl.

These payments made afler he end of term of a Member are known as “lay-ofl" payments,

The avdited lay-off payments were made under a regulatory framework which:

{ - did not inelude an explaiation of the abjectives of the "Iay-off* payments,
did not mcicate the types of p8sistancs cantracts whr:h can {orcannot) benelit from “lay-

it payments, and,
didd net mguire the submission of a furmal reguest by the Member justifying tha "lay-of "

paynent,
For assistants' gmployment cantracts, "|ay-oif” payments call be copsidered w be consisteat
s J u e . i ra) & o
will lhe provisions of lobour legislation foreseeing indemnities for employees whose
conlracts are terminaied. (Artcle 15.3 of the PEAM rules containsexplicit references 1o the
employuent ol assistants and (6 the relevant employment legiclation )

Howeves, the motivation for the gutomstic sntitlement of 3 gervice provider to a "lay- af ™"
TR WoR ESS LICAT. SUCH AT eRtlEment may wel e juslitied on spetilic grounds, for
example when paying agenis conlinue o manage assistent’s employment coptracts during
their three months "lay-off" pericd.

But an melomatic payment of three month's additional feeg or indemnities to service providers
after the normal lermimation date of their contract would not appear to be justified by normal
business practice. This appears to have been acknowledped in the CODEX for parliamentary
assistants adopted on 25 Scptember 2006 which spoeilies (Articls 8.3) that these piymients
"shall effectively be usead by the Member to cover pavments (o be made (o assistents under the
applicabie mational lebonr law”. T is Inteenal Audit’s understanding thal these new provisions
do not allow lay-oll payments to he mnde to service providers. In order 16 make that
requirement more explicil, DG Finanes has imeanwhile obtained 1 legal spinian of the Legal
Service with a view to praposing, to the Quasstors, the implementing pravisions for this
articlz of the CODEX. (Internal Audit has taken that legal epinion inta acesunt in the present

report |

{ean i)

rate
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—r =

C. SERVICE CONTRACTS FOR THE PROVISION OV
PARLIAMEINTARY ASSISTANCE

=t

C-1 COMPLIARCE OF SERVICE PROVIDERS WITH TIHE APPICARLE HATIONAL LAWS

—y

Preamble - The lepal framework

Semvice providers have an obligation 1o comply with applicable national legislation. The
PEAM rules (Article 14.5) [oresee an explicit mention of that requirement in contracts with
service providess, The model service and paying agent contracts prowvded by DG Finance
simtlarly confirm the nesd for the service provider . to comply with all the social security,
taxation and other obligations",

On 21 July 2004, the Sewetary-General commissioned the Legal Service 1o conduty a study
into the requirements governing the prevision of services in the Member Statesand, in

[l [culur, (i) the rules by which the status of sarviee pravider is determined and l:j|- thie VAT
requirements apolicable to service proyiders, The report on the study (for which the Legal
Sergice coulid call on external expectise) was (o be made wauhbh: by the end of November
2004, T!u'i sy ywils Jaler abandoned tuesto the complexity of the maller and the epular

| hmgl:s ufjcg:slntsqn in thatarca. However, on 6 March 2006, the Legal Serviee provided an
opinion (S1-0133/06) on the rearmer ol VhT in the framework of the rclmbﬂl‘ﬁﬂm:‘_n[ ol
parlianentary assistance costs. THis Jt:g_n[u]:unmn confitmed the following peints:

Any invoise which docs not menion the apphﬂﬂl."!c VAT rate ar the legal grounds for dn
exemplion from VAT doss not constitute s valid supparting decument unter the PEAM
rules.

ln dccordance with the sixth Directive on VAT, this requirsment also apohes Lo invaices
drawn up by legal peraons (including foundations or "eshl]") thar put staff of the disposal
of Members o perform parliamentacy aszistance rasks,

| - TheProteslon priviteges and immunities of the European Communities™ does not grant
Members a VAT evemption, : ;
The "intra-Community” charneter of the pravision of services does not justify exemption

from VAT,
Following o reasonable transition period (the Legal Service supeests three months), any
nvoice that doss not comply with (he above-mentioned requirements should be refused
snd payments already made should be recoversd. ' .
It floves from the Legal Sérvice's opinion that under the sisth VAT Directive, a trader or
person who provides parlinmentary assistanceas & service provider is, as a general rule, linble
to VAT and has to register for it. Nalional legislations may foresee a number of exceptions (o
this general principle, However, a sorvice provider who clauns, because of such an execption,
not to be liable to VAT, should then be able to pravide o precise and valid lesal reference for
this exemption,
Internal Audil also notes the new requirement on VAT identificalion initoduced through the
Buresu’s adoption of the CODEX on 26/09/2006, It requires, among the cssential details
required in o service captract (Article T) Y, whera provided for by the astional legislation to
which the service provider (s sulbyject, the VAT registeation number and the business

regisiration mimber",
[continged)

® Promeol on the priviteges and immanities of the Exropoan Sommunitics mongsed e Teeatios sstblsling
the Europzan Community and the European Alomic Enargy Community
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Preamble - The lepal framenwork fcontdinued)

Wihalst 11 18 nidt the Buropean Parliament's role to substitute for national liscal authorities, i
shoeld however:

have teastinable assurance that the serviee provicler complisy wiil:_yﬁ.T Ieﬂiglnrion_ a5l

avoid provisions In contracts financed by the EU budget (in particular payment
contitions), which could be interpreted 88 being impediments to the application of
mxaton legislation. For the parliamentary assisfance allowance, this copld be the case
especially when the remureration of a service provider is not paid an a bank accoun!

which is [peated in the country of he registered office (or, in the case of an employed l
assistant, on a bark account logated in the country of his/her residerce).

Article 23.2 of the PEAM rules opens (he possibility of payments to bank account locnted
in other cotniries uynder certain conditions, ag follows: "Sume due in respeetof the
parfismentory nssistance aflowance sholl be posd in scoordance wilh Artiele 14/ 5’}” fry
way of bank transfer on the fifteenth day of the month in quéstion o a bank aecaunt (or
bank avcounts) spevificd by the Membicr in the Mamber Staw in which the arsistanl
sonterned mainly carries (et histher m;:lrx or in the Member State in which the ':er:..lfl‘T.lr
SECUriy. .-:rm!raburn:-us m:;}r bu paid or m the Member State lo whose !uw the ::mtfr:;a:! 05

sibiee 2

The Iollowing general requirements applicable 1o service providars can slso Be flentifisc:

- Asgervice provicter whe cligims to be esmablished us 8 legnl person should beable lo
gpeaify in the contract [he ]E-I'grn]'ﬁ_urm that isan integral part of liis narma.

- Aself-employed person has to be rcgu.lr:.rr:d under 4 socio] sacurity ragime f:lr
independent workers and be able o provide evidenes for this.
Whether mansdnon or not under (he apphicable 1w, 2 service provider sntrusted with
parlipmentary sssistance tasks should also be required to cantract a grolesalepal thirg-
party liability insurance which covers possible damage caused, (Such damags could also
pccur in the premises of the Padiaimsnt,)

[ntermal Audit also draws attention 1o the fact that a useful summary of the procedures

required (o register a bosiness ina saleLuun of countrics is made available, by the World

LIiank onils "Domng Business" wehisite™, This website covers 24 of the 27 Member States”

—r

e ahould be noted thal, uatil the Bureau decisien of 13 December 2003, Articie 14]7 éovered 21 paymams
indde wider 1he pEeliamentiry aesicance allouweinee. Since that decivian, Articls Ta(T) only rdlates [0 pnyenments
for occasionnl ressarch, ossistance, dogumentation or consulancy work connecied wilh s Member's affigial
duites which may be repinbursed wilhout subnisson of 4 copy ol & writton conirect.

B ip:itwwew doinchusinessar g Mainfabool aspa

' yxembonrs, Malta are Cyprus ars ol coversd,
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Findregs & Tisnes
TFhe .'l!lr]li”'d ‘ig"l!'l'.IFJF' ﬂf'-'\.EFi-':ll'l‘ l'{}l'l[rﬂr‘l_'-'l.r' Er'|'a|1 rT};u 1y the ﬁj“.:]wini‘r ]—nr_‘i_-u:rl\'
In 122 (79%) of the 155 sampled payments where VAT shoald apply (based on (the
seneral principles of tha sisth VAT Directive), the availzble decumentation did not show
that the service provider was registered for VAT, nor did it provide avalud explanation
for a possible exemptiog:
For 111 of these 155 cases, no VAT numniber was pruwch tleither in the fils, or in the
specific field for the VAT niamber torespen on the applicanon form, which was left
alank.
For tho ether 44 cases where & VAT number was provided, ils validity was cheoked
through the European Commission’s Taxation and Customs Union website™ "VIES"
(which enables the VAT numbers issued by any Member State 1o be validated). In 11
of those cases (25%), the validity of the VAT number indicated by the service provider
was nmm
Seven paymenis of fees 10 service pmvtuﬂrq m:ru. matle to bank accounts mcatud ina
couniry other rham the one of the registered oflice. Those seven payments cnuld .all
Tacabery e nen- cump]mnm Wil the relevant iational ]L.LJJJnr:uﬂ an laxition and social
serurity, Bven ERDHEJ! two of them were campliant wnh the formal requirements of Ariele
23.2 of the PEAM rules (giyment was mada in the ceuntry of the law of the cohtract), For
the other [ive Gises, thers was no evidence wiich might have justificd paymenl 10 bank
accounts inanothar conntry. (Twa such cases ware aliu found dvn emplayed assistants.)

Ten (11% ol the sample} of the conliacts concluded with legal persons did not [dentily
the el Tanm of Me Contzaclor. (1L s acknowiedged (hat lour of those files did include
other documentation related to the legal form.)

Fir 44 contmets eoncludsd with self-employed persons (representing 907 of the 49 such
coniructs i the sample) here wis neevidence of (e wandatory soverage by a social
security sehems [or self-emploved persons. .

Nmt]a“r the PEAM rules nor the model conteacts [oresee an :xphclequ:ruucn! for
service providers (o establish that their professional ¢ivil liability 15 covered by a speeific
insurance pelicy, (There is oaly o gencral abligation to comply with applicable
legmistation,) None of the audited files provided an indication of such cover

The examples that follow alse illystrate the lack of assurance on the lepality ofservice
provider's activily that results from refatively simple checks:

A contrpcted company pravided its full details (VAT number, leaal form, addeess, etc )
but the follewing findings raised doubts aboul the existence of that company: '

the valulity of the VAT number was not canfiomed by "WIES",

the company's name could nat be ntalched toa feoord in the national| company

register,
the telephone number indicated in the application form r;ﬁrrf:spnnr'td 1o & company

wilh another name located at another address (checked with a lelephone directory),

the legal representative of the company was residant in a city that ig situated 2
constderable distance from the oty where the contrected company was supposed 1

bes located.

{contined)
L

M Includes the services provided by paying agenls.
H hrtpifeurmpags lssmmdtoxation_ cusomsivissenfvitshamne hin
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L i i
Findings & Lssney (ronaned)
Since QMO7/2003, all legal gatitics and all individuals who provide sorvices in Belgium
huve 1o be temistered 1 the pationad databese "Banque-Carrefour des Enteprises - BCE"
intemal Audit used the public search availble on that database to check the regisiraton
of ail service providers included in the audit sample for which the conlraciual workplace
wis Belgium. Out.of 42 such cases, 35 (83%) could nat be malched o a record i the

dalabasge.

Implications

Risk that the pwrts could  under applicable natonal fabour law, re-deline contraces for the
provision of services as being smployment contrasls,

Risk that Members could epncluds eontracis with, and Parlizmant would make payments (o,
service providers who contravene (01 lacilitate non-compliance with) the refevant national
legislation an laxation and social sacusity,

Assoriated legal, financial and reputational rigks

Action Flarne :
I T'eeamlale, :

| AL a result of implementing action plang A-3 and B-2.2 which foresee that pagliamentury
assistants showld be hired ynder employment contracts and not contracted as sarvice
providers, the number of new eontiacts for the pravision of services coneluded would
decroase. However, there will still be aneed 1o contract poying agents aud, possibly specific,

Limiled shart tesm seyvices

- To protcet both the Members and the Instittion from fegal, i financial and reputitional risks,
DG Finance should ohinin ressonable assumnce that service providers that have been or will
| be contracted by Members comply with applicable low.

Actinng

C-11

Mew eoplracts or amendments o existing contracls:

Tha existence of a valid VAT pumber should be used 25 a primary means of obaiming
rensonable azslranee (hat thy setvice provider's activity has been remsteradl in
accordance with the law. In view of the requiremests of Adicle 7 of (he CODEX, the
provision Bf the VAT episirmion numbér shotld be considered mandaiory on the
spplication form For the reumbursemunt of pariamentary assistence expsnses and in the
corfesponding contract, This requirement should also spply to requests for changes_ o
be made to that reimbursement,

DG Finance should return application [ormg apd-contracts with nussing VAT numbers
to the Member with the request 1o get fram hig service provider gither hig VAT number,
or a detailed reference to the legal pravisions thal exempt him rom VAT registation,
Each VAT number provided should be checked by DG Finance theough the European
Commission's Tagation and Customs Union website™ "VIES", When the VAT
number's validity is nol confivmed by VIES, DG Finance should ach the bamber 1o

feuest clarification from his service peovider,

(continied)

—

M lypcfled o pased, fngeom m s sl n_epstanitesienivisshime hm

62




Internal Audit Service .
[nternal Audit Report no. 06/02 to the Instilution
Part 3: Key Findings and Detailed Action Plans

Action Plans (cantimued)

When the servica provider claime 1o be exempl frome VAT, the Jegil references of tha
exempting shiuld be checked lor their plavsibility, (As the lindings reported under
point C-2 show, in several cases, he reasons provided for VAT exemplion provided on
inveiess wers foand 0 be inadeguate.)

In view of the requirements of Article 7 of the CODEX, when there are doubts thata
contaclor's activily ps a service provider has been registersd in accordince with
applicable law (in particular when no valid VAT number can be provided);

In the case ol legal entities and individuals who provide services in Belgium, their
registration in the national database " Banque-Carrelour des Enireprises - BCE"
should be checked.

For services provided in other Member States, additional evidesce of the
contractor's registration should be requested by DG Finanes. The World Bank's
"Doing Business" websile already mentioned under the findings section can be used
to delermine the nature of the svicdence that 1s most relevant,

- If the service provider is a company, the systematic mention of its logal status on the
apphication form and jn the contract provides additional assuranee of proper
regisiration. (Interpal Audit notes positively that Astecle 1ol the CODEX for
parhiamentary assistanls adopted by the Burenu on 2EN02006 conlirme that Lhé lemal
sty of o servied provider has ta be treluded In the contract 6 that it moy be clussilied
43 a parlismentary sssistance contract) - -

. DG Finance should rejeet applications for the mimbursement of parliamentary
assistance expenses as long as it does not have reasonable assurance that the pmwsmn

el servives complies with ipplicable law.

{fn fris latest veply of 19 Navember 2007, the Authorinng Officer by Delegation draws
attention tathe faet that the CODEX fias not pat been notified to the Mantbars and that DG
Finance has therefore not been i a pogition t call fur ity implementation. He confirmed thet,
wheén it comes into force, the CODEX will provide the basis for requesting a nupber of
“'ﬂfﬁ,g‘uﬂl'-dli mr:fun'mg .r..f:.: .I.‘.rrulfe L vtr:l!'n,-r 5 'L-"?I. _T' flﬂE‘]‘.ﬁ‘rﬂ freae nuuz.l:rr:r 4.I'Id f:u;.r'n':uca.j
registration aumber (whire pravided by national law). Fe also considers thar [t would be
appropriate o fest (nese new provizions aver a period-of time and thay, should they be found
to be insfficient additional measures may be considered )

C-1.2

Existing contracts:
DG Finanes should extract from CI0 a record of all service providess and paying
agents which have coneluded a parkamentary sssistance contract with Memizes This
record should distinguizh between contractars for whom a VAT number has been
gntered in C1D (as dcchred i Ihe application forns) and those lor whom no such
Aumber 18 .wmfnblc
Asz a first step, available VAT numbers shovld be checked through the European
Commission’s Taxation and Customs Union website™ "VIES".

{coniinted)

|

* This action phn doss not wpply to paying agenl arrenes mets weh the gdministration of the “Deutscher

l]unr."tzﬂn"" {see findingz reperiad underpain) B-2}
|1ILp,f,|’{'.ur|.'!P"':| TH ||14f=.nmw:naat1nn cosimseiesfeniv ienhanye him
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Action Plans (continticed)
- Then, Tor contractors whieh bave provided no VAT nember pran invalid VAT number,
G Finanes shopld mform fhe Member that Bls services provider should:

either provide elirifization as regards the performence of Mo sctvily in complisnce \
with applicable leg:slation

or 1eguhinss his sitation as a trvice provider wilh the compelent national
authorities.

- Fhe Member shtald be informed ot the same fine that, of no satisfaciory clanfication i3 \
provided or action taken by the service provider within a specified period of time (for
example, & maximum of three months as sugeested by the Legal Service in its opinion),
which would be indicative of a lack of reasonzble assurance thal the serviee pravider
complivs with appticable leglstation, DG Finance will; - ‘

[nwile the Membor (o cancel that contract without delay on the grounds of breach of
the contractual requirement (o comply with apphicsble fepislation. (In accordance
with Article 14.5 of the PEAM rules, service eintracts must include 3 clavse that
contirmis the service providers cbligation 1o comply with agpheable lepislation.)

‘No-longer reimburse expenses incurded under that gontract from the parliamentary
assidlanes allowance. (However, contractors' fees thal would still be dus by the
‘Member tlesgite herfhis elforts 10 cancel the contrazt would he reimbursed.)

(DG Finarwce indiected that (t hos already sterted checking the VAT mamibers of invoces held
ta fts datalinse sguinst the Commission's VIES webstie, )

CoL3 The PEAM rules {Astiele 23.2) should be amended 1o include the provision that the.
remuntration of a serviee provider (or the fes ol a paying agent) i lo be paid 0n a bank
acegunt which i located in the couniry of the service provider's registered office. (Similarly,
the rules would alsp be modified to reguire that payments to an enployed nusistant would
have to take place on a bank account which is loeated in the country of the assistant's
residence. ) | |

DG Finanee should submit, for diseussion in'the Members! Statute Working Party and for
subsequent submastion o the Bureay for adontion, the proposal Lor a comresponding
amendment of the FEAM riles which would contirm this prineipis,

(DG Fingne indicated that o similar propasul Is included in the drafi of the implementing
measurgs for the Members Stature thet will be submitted fo the Working Pariy:)

-1.4 The CODEX should be amended to require service providers whe cin still bs
conlracted under amended PEAM rules (see C-4.1) [oconlract a protessional [nsurance policy
covering the third-party Tabilily arising from the contaet and provide svidence of (hat

1S Urance,
(Inierna) Aslit does not exclude that sueh insurance eould alse be relavant for Members who

smploy aceredited assislanis.)

(DG Finance indicated that this proposel could be put forward for discussion within the
terms of the social dialogue between the members of the Bureau responsible for matrgrs
refating 1o o3sisianis and the etected represestntives of the exsistants, os provided fiorin
Article 11 of the CODEX.) .
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C-2_INVOICING OF PARLIAMENTARY ASSISTANCE SERVICES PERFORMED FOR
MEMBERS

FPreambte: the regulatory framework

The Financigl Regulation and (rs Iimplementing Ruley

The Finanesal Regulation governs all payments made cut of the ganenl budget of the
Ewopean Commmunilies. Article 75,1 stipulates that “every item of expenditure shall be

committed, validated, authorised ,:mrJ qud"

Before suthorising the parliamentary assistance allowance for payment, the avthonsing
officer :cspunsiblﬁ must first validate it Article 79 of the Financial Regulation detines the act

ol valichtion as folows:

"Walidation of expenditure 35 the act whereby the authorizing officer responsible:

a) verifies the exisience of the creditor's entitlement,

B) ' daetermines or verihies che realiny and the ameunt of the claim;

¢} venliesihe mnu:imrs in which pnym::m 15 due"

The validiton f E.!tpL.ll-'llhlw i thus o eornersians of the procédures simed at ensurine
complianee with the prnciple of soend, financial manesement and with the rmmrnnans. of

| 1egality and regularity, i '

The rules also require that the vahdahan af :lnj' txp:ud;turc ghall "....ba br:s:«:d o Supporiing
dociments vithir the mcnmng r,',lfﬂrfh:ill: 104 areesting the ereditor’s entitlement, ea the bans

cartied aut, or ax the basts of ather dncuments (uifying paymernt’ (Aniele 07, F lmmr'mL
Regulation Implementing Ruoles).

The rules eblige the authorising alficer o "pemonally clack the supporting decwmanis or.,
on kis own responsilility, ascerealn that this has been .:.!'ﬂm:. befare taking the decision
validating the expenditure”,

The supporting documents for the payment must provide proof that the services, supplics or
works have been carried out [n accordance with the femms of the contract or otherwise justily
the erediar's entitlement 1o payment. Inorder to attest that the scrvices foresesn ina contract
have been "actually rendered" of that [he payment is justified en-other grounds (2s when, for
example, a "pre-financing” payroent is foreseen in Lhe conlract), Article 98 of the Iinancial
Regulation's Implementing P.ufa-s'r:quirus the subinission of an invoice drawn up by the
contractor and foresees that the validation procedure which precedes the authgiisation vl
payments (ses findings reported under point C-3) shall include a mandatory ‘certified correct'
endorsement of the invoice. In the case of services, this endorsement " shell cerdify that the
services provided for ia the contract-have been properly provided")

In accordance with those provlsm ns, ot paragraph 56 of the resplution ; 'lLECII'.I’IpJII}'Jﬂg 15
decision on the 2003 discharge®, (e Evropean Parliament in plenury stated in jespect of the

parlizmentary assistance ﬂ[lﬁwana;

"Peines out that Article 70 of the Finaneial Regubation and Articlee 08 and 104 of tie
Implementing Rusles on the validation of expenditure require the authorising officer to verify o
eredilor's entitlernent on the basis of supperting documents) réminds the Adminstration of ihe
need to insist on the submission of invelces or jee-statementy as a condition for making
payments inder service contracts (Article 14(6) of the Rides on Members' expenses und

aflowances).”
{continued)

ef a statement of services actually rendered, suppiies actually delivered or work actually g

' Enropean Pasliamen! decision on (he dhchage Tor bnplementing the geneml Budgat of the Eumpean Linion fo;
the fmarcinl year 2003, Section | - Eurapean Parlimeal (OO0 1512005 - 004,204 1 (BECY
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Preamble: the regulutory Jramewerk feontinued)

An additignal requirereent of the Financial Regulation relates to the recurding in the acoounts
of “pre-Tinancing® payments. 1n accordance with the PEAM rules, there is a nsed Lo

regulanise:

paynients relating o service providers' fees made withou! the prior Submission of én
inveice covering the tasks performed,

- transfers 10 paying agenis of funds ta be manag.‘?:l an behalf af the Members.

Stch payments awaiting regulunisation @re to be conaidersd as “pre-financng” payments (o
which the reguisements of Asticle 31 of the Financial Regulation apply. These fosesee that
| pre-Tinancing payments need tohe identified separately-in the accounis at the time hiey are
made. The purpose of this distinct recording iz, in particular, 1o allow the repularisation of
pre-limancing payments (o be momiored.

Rulexg Emrerﬂjm,r_! Dyt nf svnenses and c:H@war;cgir 1o Meambere (MR AM")

The PEAM rules reflect the peneral principles on which the Financial Repulation :u]tSDn

validuting expenditure are hased,

| Under Ariicle 14.1 of the PEAM, Members shall be entitled Lo repmbursement of expeases
unﬁmgﬁum Ui eenplaymient, of lrum the engngerhent of services, of ané or more sssistanls,

tn r.1l]iﬂr case, the Member is required to conclude a privaleslaw r.:mntna:t wilh: e employee

arsérvice provider in accordance with the national faw applicable™,

Fos service contracts caneluded by the Member, Article 18,6 of the PEAM stales that
payments shall be made diraetly o the service provider on (e personal instructions of the
MLmbE‘J nnd an his ar her rcspﬂnslb:ht‘y The PEAM wlso Fays down that invoices or les
slatements showing the provisign of services shall be drawn up i amurdan{.n weitl e
national Jaw applicable and for a period fia erceeding twelve months®,

The munimurn (equirenment foc an annual imyerce fofeseen 10 the PEAM rules also implies that
Madvance” (or pre-linancing) paymenis are made dunn riha year, For each sueh paymasat, the
Financial R:gulalmn furesess the submission of an m'mn &by the service pravider. The
annual invoize then establishes the final amoune due and determines the balince payalils or
recoverable, alter taking into account the advances paid, (This 15 now explicit in Article 14.6
of the Rules, bul the sams principle undedies previous versions of the Rules))

The PEAM rules also provide that, al the request of a Member, paymenls in respect of
employed assistonts may be made 10 2 paying agenl gontrasted by the Member 10 handle, in
whaole ar in parl, 1he ad.m_inis:{ralf.vu mndgament al the nnlp]o}'manl contracts. The PEAM
stipulates that, ol least once o year’, paying agents shall forward to the Member (with & copy
o the managzment seevice in Parliament), statemens of expenditure ingurred in respect of
salarics, soclal securily contributions, tax paymeats or any other refundabile eapenditure.

feontinmeed)

. By way of exceptin, Adicle 14.7 of the cyrmentversion of the PEAM riles provides for payment aaihie basisof
an orleipnl fadoiee, Without sebunizsion of (he cantrage, for “occasden ol researcl, assistance, decimeniarion o
congifiancy work tonneeted il @ Menrbed's official batied,

" Befora the Bureay decision PE 159,163 of 22067005 amendinp the PEAM rules, the tecuiremant was dor
invaices coveriag pericia nol excent ing 5ig montha. The Quasstors conimunication 32005 frae 13/00/2005

extended g0 011 1,2005 the deadline forsubmitling invefessar feesiements relating (o (he period befween (he
stort el the parllamentee f teom and 302005, Tie Bures decided g D307/2008 10 exiend until O05/012007

the deadiine "o preseniing e Supporing decinents aecompanied by e apprapriote depfarotions aceording
i e refe el et oo reimiu rrR el SN iy aFsiaiance egpEn ey,
W Befoee the Buman decision PE 138886 &7 13127004 pmending the PEAM rufes ihe requiresien| wos fona

submission wice o yeEr.
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e e

Preamble: the regidatody Sramewark fEoritineeed)

Madal contractt provided by Paclicment's Administeation

The mode] paying agent and service contracts have bien drawn up in eccordancs with the

PEAM rules and aftor consultation of the Legal Service, These contracts confirm the

requirement for the submission of invoices covering all the serviees earried out (including
VAT, if applicable).

Findings & fssues

The PEAM rulés do not require service providers 1o submul invoices to Members before
payment is made to them, In accordance with Article 14,6 (b) of the rules, this submission can
take place wp to 12 months it arrears,

Therules do not foresee o formal endorsement of (he cervice providar's invaices by Meimbers
which would confirm the performance of the services in accordance with the provisions af the
zonirel,

On 1371272006, the Bureau also adopled a revision of Article-14.6 of the PEAM rules which
ol requires Members te submist toe DG Tinance a copy of the qr'rwn*p:rn-'ulr-r*q stalsinent of
e amounts inyoiced, hul ol Lup‘iﬂa of the inyoices drawn up in accordance with the mational

law nppllﬂaf:!ﬂ'
"0 The service contract mﬂy provide fur montily payments beig mncfs as advarce paymﬂn ts.’

The invoices ar fee statements shewing the praviston of services and, where appropriste,
regularising the advance payments made and datermining any outstanding balonece, shall
be drawn up, in uccordance with the national law applicable, far a perind nat exceeding
12 months. The Member shall kecp the invoices or fee statements for the periad lald down
by the applicable national legtstatian end jar no less than one year after the end of the
parfiementary term,

b. The service provider shall forward to the Memberat {east once @ year, o5 well ay on
expiry of the eontract, a statement of the amounts invoiced, accompaniaif hy adeclaration
certifying that all tax gnd social security obligaitons resuliing from the applicabie
naftopal legislation are complizd with. The Member shall forward a copy of the statement
dnd the accompanying declaration 1o the management service, authorising the
regu farfscaffcm of the advance payments made "

When invoices ,m: nol submitted to DG Firanes, it means that It s not - passible for the
f’ll.lthi:nmng Ufficer by Delegationto verify the creditor’s entitlement or to establish that the
services paid for have beea renderzd, This s 2 breach of the Firancial Hegulalion.

The audited sample of payments pave rise o the following findings:

134 payments in the audit sample covered fees, af which 29 related (o paying sgenr
contracts and 105 to serviee provider contreets Tn aceordance with the Finaneial
Regulation (sée tha prr:ambfn on the regulatory framework), such payments should only
be made following prior submissica of an invoice drawn up by the contractor and
eatablishing his entitlement to payment, This should be the cast bath for "advances"" and
for payments covering Services actually rendercd. (See also [indings reported under poini

C-3.) In practice, such prior invoicing was found in 3 cases.

{continted)

' ln elaven additisnal \.ai-.thnrpajfll'l'-" szenl canirssls, (L wiis nol p‘E.lS"It-l"‘ Lo estblish i [he contracieal amapnt

Y izl uded & fae,
“Fre-financiez" payment in the ierminelozy ol the Financial flegaiaton,
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Of the 105 paymcents related to sorvice contracts, 75 were made from the parliamentary
assistance allowance of Members clected under the 6th Term and 30 were "lay-oif"
payments to service contracls of Members who were nol re-elecied. Six months afier the
copclusion of the contracts, contrary 1o What was faresesn by the PEAM rules applicable
st thie time, tnvarces had Baen mads gvailable Tor on.}: ]1 of the 75 ;|Jd||_1’_'d [iles "E:Iﬂ[jnf:
to service provider contracts of Members elected under the 6th Term.

The Bureau decision ef 22 June 2005 extended the submission periad for invoicesto 12
manths and an addinonal deadiine unti] 01/01/2007 was subsequently granted by Bureay
decision of 3 July 2006. Additional sudil testing was peiformed in early January 2007 (o
estabhish, for the audil sampie, an updated record oF the inveices submitied. 1 was Fornd
that invpices had not been provided for 63°“of the 105 service contraets, (OF thoss 63

cases, 35 elaied [0 Lhe allowance of Members elected under the Gth Term and 2810 "iay-

sff" payments.)

Inenly five nfihc 42 {IDE 6i3) acrvit_r- Contracis I‘ur which invaices were aq._Eijrrl did

more than um: strch mﬁuc': wcrc a5 lu]luws
In 24 cases, the involees did not appeds Lo mu]udg-._u valid VAT identification number,

In 15 cases, whereas no VAT was included on the invoice, the mandatery relerence to
any grovision justifying VAT exemption was not grovided. In four eases, such 2
reference was provided but itwas invalid (it referred to the VAT exemplion af the
Parliament). .

Other issues noted include the nbsence of the mandatory number which eniguely
idenifies the invaiee (12 cases) axd wheee the Parhameit 5 mentioned as the client
rather than the Member or na reeipient 18 indicated (six cases).

Asthe PEAM mles do nat faresee a farmal endorsement of the servige pravidci"ﬁ Invoices
by Members, sneh endorsément was, in general, not found in the sudited sample of
payments, (However, six cases where such an endorsement by Members was found
constituted o positive excoption.)

The payments in the audit sample muade withowt prior invaicing and the ransfers of Tunds
to paying agents, which both need to be regulariced through the submission of either an
imvoiee Or 8 statement of exsenditure, were not eeeorded separately in the Farlidment's
official accounting sysiem a8 pre-finaneing payments. However, DG Finance explined
that the local IT applicalion it uszs to manage the parliamentary sssistines ajlowance:

allows a distinction between payments made upon presertation of an invoice and the
predinancing payments which are made on the basis of 2 submitted contract;

conlains a module thal allaws DG Fisance to monitor the repulanisation al’ the
payments in accordance with articles 14.5.¢ and 14.6,b of the PEAM nles.

e

——r

by [riwa fursner caseg, receipls wers pravided which donog bowever, consolie invoices
1 six of thase cases, receipisar stements were pravided which do not, however, canatilute fnvoites
W Councl Dirtenve 20011 15/EC 0f 20 Destmbier 200 | amencing Dirgclive FTAIEEEED witho view (o

,iml';.]ir':,-jnl:;_, modernizing snd I\.']_flr'l’.'lf'l.!l.;ll.z thn eonditjpne ivd down far im.-nir.ing in facpech erFaanloe wdded @y
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fruplicuticns

Breach of the provicions of the PEAK rules on the subinission of invaices, applicsble te the
audited transactions (Asticle 14.6.h).

Contradicts the provisions of the Finaneial Regulation (Acticle 79) and of its Implementing
Rules (Articles 97 and 93y which require, prior (o payment being made, the validation of [
expenditure relating to Lhe procurement of seivices on the basis af supparting documests that
attest the ereditor's entitlement and piovide positive prool that the services were actually
readered,

Insufficient assurance regarding the service providess entidement (0 payment following
services rendered in conformity with the requirements of he contracl.

Tack af aseurance reparding tlwe entitlement of the service provider to the pre-financing

payments received beatusa:

the absence of invoices prevents reconciliaban beiween the sums received and the
services provided, and,

the absence of distinet recording in the accounts i€ an absmele to a relizhle and
:umprchi.'nsivr'mnnimrinu of the regularisation of such pre-linansing payments,

Breach of the provisions of the Financial Repulation (Article §1) which require (hal
- dmlinc.hnn shall be: made in each Instiiution's accounts between the different types nf payment

{entire nmount, pre- f'nnnl'mg, et s ad balancs payiosn ) u.t the time they are

madc

Aetion plang

(-2.1 DG Fmance should deaw up a reeord of all contiacts far the orovision ol services
soneluded under tha :.i:-.'th_l;s_Em whers payments ade have stol been regulacisad by tha
submission of either iInvoices or sitements of the amounts mvoiced, accompanied by a
declaration certifying that all tax and socisl securily obligalions resulting from the applicable
rational legislation are complied with, drawn up in gooordance with the provisions of Article
14.6b of the PEAM rules as Iast amended by the Burexy decision of 13122006,

This list would form the basis of a proposal for a Quaestors' decision which would foresee
that €ases of non-compliance should be notified to the Members who have concluded the
contracle with the request that missing invoices or ctatements of amounts fnvoiced
repularising payments made so far showld be ;;r:;wdf:d o DG Binance within bwo manths (i
required, after having requested them from the service providens), =

€-2.2 The proposal for a decision mentioned under action plan C-2.1 should contirm thal,
after expiry of the deadline set and pending submission of the regquired documents, DG

Fitanee chould suspand all payments of fees to service providers [or whom the regulatory
obligation o submil invoices or stzlements of he amounts myoiced has not been complizd

with,

(For netions C-2.1 and C-2.2, DG Finance indicated that similer praposals are being
included in the draft of the implementing measures for the Menbers' Stotute that will e
suberitted to the Working Party)

C-2.3 The propesal for a decision should also confirm that, if required invoices ar statemeants

of the amounts invoiced are not submitied within a maath of that deadlise, DG Finance

skould initiate the procedure (o recover the amounts that have nol been regularised.

& .
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i

Action plans

C-2.4 In-order 10:

- ensure compliance with the provisions of the Fimneial Regulition and of its

Tmplememing Rules,

increase assurance regarding the entitlement of the service pravider tovthe pre-financing

payments

- prevenithe reported situations where invojces required to regularise pre-financing
payments are not submitted sng

- avoid management inefficiencies linked Lo the follow-up of pre-financing paymenls,

the paymenl ol fees to a service provider should, in the fulure, paly be performed {ollowing

the pricr submission [0 Ine Member, with a copy 1o DG Finance, of a regular invoice
eomplying with the minimum requirements of Council Dirsctive zumn 15/EC and covering

work actually p:,rf:}rmﬂd DG Finance should subym, for discassion i the Members' Situte
Werking Party and for subseguent submigsion 10 the Bureau [or adoption, the proposal for o
coresponding amendment of the PEAM rules,

(Tha A rJrP'r}rf'.'.!'ng Cfftcer by Delegation canfirmod thiy, should tha final conelusion of e
Members' Statute Workibg Pa rly retain the possibility n,l" engaging scryice providers, fe will
| eonvider the adequacy of :hrmfcgamm‘r tuat will have been adopted in this respect and will,
J}' he pudges it ﬂﬂ‘;#..?.!-ﬂrp}ﬁ :-Hbmf pw*rmu.f: _r"w firther tightening of the rr!-:vnm ridles.)

2.5 The PEAM rules ShI:IUJd require-an i:.ndor.scm:nr by thc,MchJc.{ prion o pa}fmnnl al
Ihﬂ service provider s invoices, This endosement would ¢ cectify that the service provider has
performed the (asks for which heaequests the paymentof his fees in accordance with the
provisions vl he contract, The cerlification could ¢ither take the form of anendorsement
certihied correet' on the mvoice stself or be coplirmed in a documeal signed by tha Mﬂmhnr

and aceempanying the invoics recaived.

DG Finanee should submit, for diseussion in the Members' Staute Wosking Party anl:l for
subsequent submission 1o the Burcau for adoplion, the proposal for a corresponding
amendment of the PEAM rules which would confirm this prineiple.

(DG Finunce indicated that it is now established practice that Mempers sign the invoices
submitted fur reimiurscmund, Iridmu?'hg their approval of the payment and of the invofes.)

(-2.6 To deal with the requirement of the Financial Repulation 1o record pre-financing
payments in the necounts separatily snd o comply wath the pr inciples of acsruals ascounting,
the rnquhﬂd sction includes (he tlﬁuciﬂpmcnt neoessary 10 ensuwia thal the data available in Df"
Finance's local IT applieaiion for manzaging the parlinmentury assisioncs allowance is used as
i basis for recording all such payaients in the Parlisments ollicial acoounting system at the
lime the payments are made, This can be eavisaged in the context of 1he preposed upgrade of
the: official accounting system in 2008 to reflect the requirements of aceruals accounting,

C-2.7 Pre-fimancing paymens 1o paying apents which cover expendituee incurred in relation
1o the management of employmeat contracis on behall of the Members are unavoidable.
Hovwever, pre-finnacing payments donot appear 1o be a necessily [or the paying agent's lees:
DG Finance should therelore foresee that the payment of the [eeg will take place in orrears, on
the basis of an invoice, after submission of the periodical cosl statements showing the use of
funds managed on behalf of the Members.
{For contiacts for the provision of services, the limitetions g their use foréscen in actions
plans A-3 and B-2 2 and the requirement for the invoiciag of fees relating to work performed
paer o payrment {action plan C-2.4) should lead to g sitsation where pre-financing paymants
are N6 JONEeT M. }
(DG Finance has indicated that it now reglicsts a strtement ﬂffcr:l:.‘nsf expendittee from all
pying azenis af the beginring of the contractuel relationship. )
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|T3-"- INCLUDING THE REQUIREMENT FUR VAL LD INVOICES ANDSTATEMENDS OF
EXPEMNDITURR IN THE CONTIACTS [rl=p s =

Findings & fssues

The PEAM rules foresee that payments to contractors have to be supperied by a valid invoice
andlor statement of expenditure, The mede] contracis |}[1,:-,.1d;,gj by DG Finsnce comestly take
account of ths reguiresment, However, as these models are not mandatory, the rules can be
cucamvenled and undermined by the failure 1o ranspose |he iavoising requirement into the
coniract concluded with the assisiance provider. When (his 5 the case, DG Finanee explainad
thatil is nol in a position to reject the eorresponding conlract as the obligation o submit an
invaige is nok included inthe list of obligitory classes as sot out by the PEAM rules.

Outof the 146 cases in the avdit sample tor which payine agent or Service conlracts were
concluded, 1t was found that 85 (58%) of those contracts did not include & proper rughaneing by
for the submission of an Invoice or stalement of eapendiluie By the conltacor, OF these 59

contracts:

« 1%did not include nn}r rcqu]rcmﬂnl for the submission of invoices or stitements ol
I-.‘EE'::I'I'L‘.IJ Lurg, :

- 45 did include sush a requirement but did aol spszy ;he prrlnmcu}r dor he sulimission of
invaicas ar slatemeants,

(Seealse findings under point C-1.)

Tmplieations ,

Contracts with service providess that do not foresee the subimizsion of invaiees ind/or cost

statemenls, o do nat wénlion the petivdicity of their sulinigsion:

- undermine the enforcement aof the PEAM miles, nnd,

~ are in contradiction.of the relevant prineiples of the Financial Repulation on the
validation of expenditure. :

The fact that the FEAM rules themselves do not require the submission of invoices prior

the paiyment of "advance" payments being made to service providers:

It in canvadiction with the relavant principles of the Finaneial Begulaton on the

validation of expenditure

- Requires pulting in place and mﬂna?ing,SpccH'in: recording nd mﬂnimring SYStems 10
ensure that repulacisation jakes pince through ihe 5uh3rquanr submissiog of invoices. This

1 wsource of manzeemen! inefliciency.

Associated risk that the implementation of the budeet is not in complinnce with the principle
of sound financial management and the requiremenis of legality and regularity,

il
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Actian Plang

C-3.1 Di3 Finance should submit, for discussion in the Membars' Stalute Working Party and
for subsequent submission 1o the Bureau lor adoption, a proposal for an explicil requirement
on invoicing 1o be included i the list of essential detatls o be provided ina service contract
a55ct put Uy Adticle 7.1 of he CODEX. [t should ensuic that all rew applications [or ihe
reimbursement of parhiomentary assistance expenseselaing to theprovision of services
(including paying agent services) are supported by contracts thal comply with the
requirements on The submission of invaices and cost statements as delined by the PEAM
rules (including the explicit indication of the periodicity), (Sez ulso action plan A-2 which
foresees the mandatory ese of the model contracls provided by DG Finance.)

Inthe case of paying agents providing their services against a fee, these contractual
requirements should cover both the submission o inveices (fee clement) and ol cost
statements {use of the funds managed on behall of the Member). '

Whenan application for the pacliamentary mmlancﬂai[owinm relates to i contract winch
does nul comply with the nglf]rllul y tequiremenis, DG Fininer shauld requast an amendmen:
ta that eanpach before o hrrlrJLIFFL, the allowanes. The same principles shoidd applyowhen
changes are made toan 'Lmthm[mn for the rumbur ement of par]hrﬂanmr}r assistance

expenses,

(The Atthogising Officer by ﬂeﬂ'cgunpn considers Him' the C ﬁﬂﬂ’i" ff’irlmfﬁl /) requirement for
service providery’ coniracty o comply with the netioned law applicatle and provide a VAT
regsiration muenber represents an implicit ablipation ta submit invaleer. He confirmed that
i ting with the conclusions of the Membery’ Stapte Worling Party, he will propase that the
model contreces he umended to include an axpliclt reference to e requirentent for invoicing,
He alca indicared thas, in the franework of futire develapments in relation to the Members'
Stnnite, he would consider an explice! reference 16 1his in the CODEX or its implemeniing

modalitiss.) g
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C-4 RISKTHAT EXISTING SERVICR CONTRACTS ARE DE-FACTH CONTRACTS OF
EMPLOYMENT

e —

Findiapgs & Isspes

Under the PEAM rules (see also findings reporied under point A), the contractual relotionship
between the assistance provider and the Member can be that of an employes or of @ service
proavider. These wo types of contract are subgeet 10 fundamenially diflerent requiremens
onier both pational law and the FEAM rules, Those fundamental dilferesces must ba
reflected both m the lerms of the contracts and in their subsequen! imaplementation.

However, it was found that audited service conlracts presented choracieristics that could
indicate de-faclo employment relationships (particularly when several characteristics applied
io one contract).
The risk thata contract for the pravision of services eovers in reality an employmsat
relationship is particelarly marked when one or more of the fssues listed beiow ocour
contracts concluded with natural pﬂrsans"’”. Thiz was found to'be the cage n 33 (51%) of 1hese!
r'.m&rr;ams_
The fﬁlfﬂwinﬁ issues were nomed: ;

Contracls with self- cm&uycd individuals furesee full ime work for the Member, meaning

thot these servios praviders have no other clients and are, cmnummnlly dependent upon the
Meambear. :
Cantrootg for the prnv:'._q'inn of services have been concluded 'on 8 lopg-term hasis (in
general for the duration of the Member's mindate) which, il combined with full-time work
for the Member, confirms economic dependency. Inthe audited sample more than half of
the contracts for the pravision of ssrvicas wora for the Tull mandate,
- The workof the service provider i4 parformed in tha Member's affice (in particular the one
put at the disposal in the Parliament's premiaes),
In general, the remuneration foreseen (o the Service cuniracts does nol depend on a volume
af seriicet provided bt (5 Faeed an panl dccording to a predefined seRedule
Aviatlable du';ummtuhun does not provide sissurance that the pantricror s rﬂﬁ,l.h.!fl':'l.i.ﬁ i

service provider under applicable national law (see also related findings woder pomt €-1),

Autanomy inthe performance of the tasks is also an fmporiant facter in assessing the nature
of a contractual relationship.

[ni this respeet, the (non-compulsosy) madel contracts for the provision of services established
by DG Finance state that "The service provider shall earry cut hiy activitios withots any ChBin
of euthority or management (with the Member] and without being an employee [of ihe
Member]", They also [oreses that the law governing employment contracts (in the State lo be
nitntiancd) decs not apply.

However, these elauses are unlikely looffer legal Frnrrﬂ‘:r[{m in the gaseal dispure with an
assistance provider on the nature of the contraciual relationship (employee or servies
provider). In view of the case-law in this ared, it has to be expected thal couils would, under
applicable national labous law, consider the fncls of the -:orlIrm;'.t1rr||_r_{:|'ﬂh't"n-*.‘|11'rr rithitr than

any formal statements in the contract,

feantmued)

M e e basls ol the audis smie, eontracts with ongl it cepiestar abosa hall ol ol candiecs fat the jrisyision

ol services.
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Findings & Issnes {continued)

In theense of porliamentary assistance, althosoh the abeenee of "any ehels of authority er
manggement” between the Meamber and the servies provider is mentioned 10 mos) contracts, i
lacks plausibility when the nalure of the services and deliversbles 10 be provided is nol
cefined with precisidain the esntract. In 1% of the audited coniracts for the provision of
services, the description of the service provider's duties appeared (0 be loo imprecise 1o allow
ap awtonomous performance of the fsks without management supervision by the Membe:
(see also findings rsponted under poing B-1).

It was alsa natad that 22 Members (18.5% of the Madbers in the stmple) paid the ful)

amount of the monlhly parliamentary asnistance allowance (E12 576) 1o one service provider
ard ceuld therelore not have any employed assistant. Valid arrangements may explain this
stluation in specific cases, Howsver, parliamentary assisiance includes the ability 1o respand
on a day-te-day basis to a Member's needs.

Itis unlikely that this aspect af parliamentary assistance can be provided exclusively throuzh
contracts for the provision of services from which, by delinition, “any chain of awthority or
rranagemend” should be prohibited,

For eiohl contracts [or thes provicion ol services in the audit Somple, itappanred thal their
purpbse is o plige staffal the Member's disposal and manage the corvesponding employment
contrgets. Descriplims,ol the service provider’s dulies found n sueh contmets include, !
"pu!lﬂ.ﬁk at the dispeaal stafi™ ';Eln}.':-'fi:;jhr;i‘;t? uj‘.{laﬁ e beliolf of the Member”.

In funr of (hese cases, siaff put al the disposal wobld perform the assistance tagks in the
‘workplaces or the premises of the Parliament while the service providar's registered oftice
woull be located ina different plage. This dmplies, in proctice, the Member's direet nuhority
over the daily peefarmance of tasks by staff. '

fiuplications '
Rigk that the courts could, imder npplicable natianal Jabeur law, re-defing dantriers Lor the
provisien of services is beinz employment contraets.

Iasic that the centracling of parlizmentary agsistanls as service providers conlravenes the
relevan! nalionil lepisialion on social secunty. "

Associated legal, financial aad reputational risks n the case of disputes o complaints,
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